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Court of Appeals of the 


No.. 2.958., 

William Richards, Ass.es$or,.etc.,. 

vs. 

Edward T. Davison. 


a Supreme Court of; the Ehstrict, of Columbia 

At Law. No.. 58958. 

Edward T. Davison, Plaintiiff, 
vs. 

William P. Richards, Assessor of the District, of Columbia, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered- That in the Supreme Court of 'the District of 
Columbia, at the City of 'Washington, in said District; at the times 
hereinafter mentioned, the following papers were filed and proceM- 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District oL Columbia. 

At Law: No, 58958. 

Edward.. T. Davison. 

V. 

William P: Richards, Assessor of the; District of Columbia 

Piled Wch 15,. 1916. 

Petition for. Writ of Mdndamm.. 

To the Honorable Supreme Court of the.District of Columbia: 

Your Petitioner re^ectfully represents as follows-: 

1. The Petitioner is; a citizen of the United States and a reddent 
of the City of Washington, District of 'Columbia, and brings this suit 
in his own right, as hereinafter set forth. 
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2. The defendant, William P. Richards, as Assessor of the District 
of Columbia, is charged by law with issuing licenses for theaters, 
places of entertainment, halls, etc., in the District of Columbia, for 
certain emoluments and fees provided by law, upon application by a 
person, persons, or corporations. 

3. For about 21 years last past, since about 1895, Petitioner has 
been engaged in the profession of teaching high-class dancing and 
modern dancing, in the District of Columbia. For the past 12 years 
Petitioner has been assisted in the practice of his profession as danc¬ 
ing teacher by his wife, and he and his wife are at the present time 
engaged in making their livelihood among people of culture and 
standing in the District of Columbia by ^ving dancing instruction. 
Since the year of 1906 the petitioner has occupied the National Rifles 
Armory, 916 G Street, Northwest, and has used such armory in con¬ 
nection with his aforesaid business. From 1906 to 1908 he had no 
lease thereon, but from 1908 up to the present time he has been the 
lessee of the said armory and under the last renewal of his lease, 
which was of date about September, 1914, he became the lessee of said 
building for period expiring September, 1919, for which he is under 

obligation to pay a rental of $4,000 per annum up to and until 
2 the entire time intervening before the expiration of said lease. 

In accordance with the terms of said lease the monthly 
amounts in which the annual rent is paid are variable; that is to say, 
certain seasons of the year a larger rental is exacted than at any 
others, to make up the total of $4,000, so that from the 17th day of 
December, 1915, up to the 17th day of March, 1916, his monthly 
instalments amount to $450, and from the 17th day of March thereon 
and until the 17th day of May, the monthly instalments will run at 
$400, and during the summer months the monthly rent is consid¬ 
erably less, the scale being arranged on the theory of the volume of 
business and the fact that during the summer months Petitioner is 
not able to do as much in the business referred to. 

4. Petitioner further says that ever since he has been lessee as 
aforesaid he has regularly each year obtained his license for the 
conduct of his business therein, which was necessary under the law 
for the purpose of enabling him to allow entertainments to be given 
on the premises of said property and dances in connection with his 
professional work. Regularly each year in the month of October he 
has made application in the usual form for such license, and in due 
and regular course up to October, 1915, a license, upon payment of 
the fee required, has been accorded. 

5. It having become necessary under the law for Petitioner to re¬ 
new’ his license referred — for the year 1916, that is to say, running 
from the license year beginning November 1,1915, to the expiration 
thereof on the last day of October, 1916, and acting under the lawr in 
force in October, 1915, and w’hich is still in force relative to license 
practice, as contained in Public Document No. 218 in an act entitled 
'^An Act making appropriations to provide the expenses of the gov¬ 
ernment of the District of Columbia for the flscal year, ending June 
30, 1903, and for other purposes,” approved July 1, 1902, and es¬ 
pecially in reference to the provisions contained in paragraphs in- 
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eluded in section 7 thereof on page 36 of said act, entitled ^Xicense 
practice,’’ said section 7 reading in part as follows: 

“That no person shall engage in or carry on any business, trade, 
profession, or calling in the District of Columbia for which a license 
tax is imposed by the terms of this section without first having 
3 obtained a license so to do. Applications for licenses shall be 
made to the Assessor of the District of Columbia, and no 
license shall be granted until payment for the same shall be made. 
Every license shall specify by name the person, firm or corporation 
to which it shall be issued, and business, trade, profession or calling 
for which it is granted, and the location at which such business, 
trade, profession or calling is to be carried on. Licenses granted 
under the terms of this section may be assigned or transferred on the 
conditions applicable to granting the original license, and the As¬ 
sessor shall issue a certificate of such assignment or transfer upon the 
payment to the District of Columbia of a fee of fifty cents therefor. 
All licenses and transfers issued or granted shall be signed by the 
Assessor of the District of Columbia and impressed with the seal of 
his office.” 

Paragraph 2 thereof provides in part as follows: 

“That no license shall be granted under the provisions of this 
section relating to hotels and theatres unless the Inspector of Build¬ 
ings and the Chief Officer of the Fire Department have certified in 
w'riting to the Assessor that an applicant for license has complied 
with the laws enacted and the regulations made and promulgated 
for the protection of life and property.” 

Paragraph 3 provides in part that all licenses issued shall date 
from the first day of November in each year and expire on the thirty- 
first day of OctolDer following. 

Paragraph 20 provides in part as follows: 

“That proprietors of buildings other than theatres where exhibi¬ 
tions, lectures, entertainments of any description are conducted for 
gain shall pay a license tax of $100 per annum.” 

Paragraph 28 provides as follows: 

“That proprietors or owners of apparatus of machines known as 
merry-go-rounds, flying horses, and similar devices for amusement 
shall pay a license tax of $12 for the first week and $10 for each 
subsequent consecutive week, or $3 per diem, provided that license 
therefor may be refused in the discretion of the Commissioners of 
the District of Columbia.” 

Petitioner made application to the defendant, the Assessor of the 
District of Columbia, in October, 1915, for a renewal of his license 
from the last day of October or the first day of November, 1915, to 
the last day of October, 1916, said application having been made in 
the usual form, as heretofore, and being for the purpose of obtaining 
a license to conduct entertainments and dances in the said Nation^ 
Rifles Armory, of which he was lessee. Copy of the license issued 
for the year expiring October 31, 1915, is as follows: 
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4 “1914. No. 2067. 1915. 

District of Columbia. 

License 

Is hereby granted, 'from the first day of November, 1914, until 
the first day of November, 1915, to Edward T. Davison as Prop. 
Public Hall located at No. 916 G N. W., D. C., as provided for by 
the laws governing the’District* of Columbia. 

In testimony whereof, I have hereunto set my hand and seal, this 
19th day of Mar. one’thousand nine'hundred and* fifteen. 

(Signed) WILLIAM P. RICHARDS, 

Assessor, D. C, 

•Amount .paid, $100.00. 

The law requires-this license to be posted.’’ 

5 6. Petitioner further says that he has complied with all 
the requirements of 4aw imposed upon him by said act or 

otherwise in connection with making his said application; that in 
pursuance of his said application a report was made thereon by the 
Inspector of Buildings, the Chief Officer of the Fire Department, and 
the Electrical Engineer of the District'of Columbia, each of whom 
certified in writing'to the Assessor that the Petitioner had complied 
with the laws enacted and'the-regulations made and -provided for 
the protection of life and property; that Petitioner tendered his 
license fee of -$100, together with any other incidental expenses in 
connection with the examinations for his application vwhich it might 
be encumbent upon him to-pay, the tender of said fee being made 
both to the Collector of Texas and to the Assessor, and-in considera¬ 
tion thereof demand was made that said license-be issued to the 
Petitioner. 

7. On or about the first day of No\^mber, 1915, Petitioner^ called 
upon the Assessor through the medium-of the License Clerk at said 
Assessor’s office to secure ‘ his license, and* there ’ was. informed • that 
the license'would not be'issued to'him at the=present time because 
of the fact that a > protest'against the renewal of the license to Pe¬ 
titioner had been filed'by'some citizens of the District of-Columbia. 
Petitioner thereupon demanded his license and 'made the tender 
referred' to, but was advised' that he could proceed to conduct his busi¬ 
ness as he had'conducted'it theretofore, until notified of any change 
to the contrary. Subsequently, on-March -2, 1916,'after Petitioner 
had'continued as’usual sin'the^ conduct of*his business,-he received, 
'under date of March 1, 1916,-the following letter: 

' “Mr. Edward T. Davison, 916 ^ G Street 'Northwest, Washington, 

D. C. 

‘T)ear Sir: You are hereby informed that the application for 
a public hall license in the National Rifles Armory on G Street, 
northwest, between 9th and 10th streets, will be taken up for con- 
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sideration at a public hearing to be held in room 103 District Build¬ 
ing, at 10 a. m., Friday, the 4th instant. 

‘‘Very respectfully, 

(Signed) “1VILLL4M P. RICHARDS, 

Assessor, D. C” 

This letter having been received by Petitioner on March 2, he 
attended the proposed hearing, although after the receipt of 

6 said letter he had only about two days before the'time of the 
hearing in which to make preparation therefor; and there 

was treated to a considerable volume of hearsay testimony as to in¬ 
stances supposed to have occurred in the vicinity of his business-es¬ 
tablishment, but nothing of a prejudicial character, as .having oc¬ 
curred therein. Subsequently, on the 10th day of March, 1916,.the 
Petitioner was advised that the Assessor had determined to refuse 
the issuance of said license. 

8. Petitioner further says that the Assessor had no discretion in 
the matter; that his duty-entirely, as will be seen by reading the act, 
is a ministerial duty; that if Petitioner violates any law, or con¬ 
ducts his business in any way as to constitute a nuisance, the courts 
are open to remedy such a situation, and therein he will be entitled, 
as the law guarantees him, to the right to have a hearing and an 
opportunity to present a defense on his behalf; and that the Assessor 
is absolutely without any judicial power or discretion in the matter 
referred to; that the act is a revenue act, which he submits does not 
intend to or could not divest the courts of. their rights of-supervision 
therein, or divest the Petitioner of his right to a hearing in a com¬ 
petent tribunal. 

9. Petitioner further savs that the business referred to has been 

«/ 

built up by long years of hard and arduous labor, and he has- a large 
following of students and patrons who go to his hall regularly on 
Mondavs, Wednesdavs, Thursdavs and Saturdavs of each week, and 
that he has to secure his income not onlv from that source but'from 

V 

the sub-letting of his hall for entertainment purposes, in order to 
be able to meet his obligations incurred by reason of the lease re¬ 
ferred to. The unlawful and unwarranted action of the said As¬ 
sessor has resulted in his being compelled to close his establishment 
on the eve of the entertainment which was regularly scheduled for 
the 11th day of March, and has, at one blow, t^en* the; possibility of 
the emoluments or income to be derived by him from the prosecu¬ 
tion of said business or profession; and it*is impossible for him to 
sublet that property while a license is refused therefor. 

10. Petitioner further says, in . addition to the aforesaid, 

7 that he is injured by reason of making it impossible for him 
to comply with his obligations to;people who haveirented 

the hall for future days, from him, in several instances deposits hav¬ 
ing been made to him to bind the contract for the'rental- of said 
hall, which, of course, cannot be used without a license. Unless 
relief is granted for securing said license he will be finaireially'ruiDed 
and unable to carry the obligation imposed upon'him rby~&ie: lease 
aforesaid. 
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11. Petitioner further alle.G:es that said demand for a license hav¬ 
ing been made and refused, that action on the part of the defendant 
assessor was unwarranted, and, being a ministerial act, petitioner is 
entitled to relief by this court. 

Wherefore, the premises considered, the petitioner prays that a 
writ of mandamus may issue out of this Honorable Court, directed 
to the defendant, William P. Richards, Assessor of the District of 
Columbia, commanding him to issue to your petitioner a license 
for the fiscal year commencing November 1, 1915, and ending with 
the last day of October, 1916, urider the sections of the act of Con¬ 
gress hereinbefore referred to, the said license to authorize your 
petitioner to conduct a dance hall or a place of amusement of a 
kindred character in the City of Washington, District of Columbia, 
at 916 G Street, Northwest, and that a rule on the said assessor may 
be granted requiring him to show cause why a mandamus should 
not be issued for the purposes aforesaid. 

And your petitioner will ever prav. 

EDWARD T. DAVISON. * 

8 District of Columbia, 

City of Washington, ss: 

I, Edward T. Davison, on oath say that I have read over the fore¬ 
going petition by me subscribed, and know the contents thereof; and 
that the matters and things therein stated to be true are true to the 
best of my knowledge, and the matters and things stated on belief, 

I believe to be true. 

EDWARD T. DAVISON. 

Subscribed to and sworn before me this 15th dav of March, 1916. 

[SEAL.] GEORGE B. FRASER, 

Notanj Public, D. C. 

WILTON J. LAMBERT, 

RUDOLPH H. YEATMAN, 

Attorneys for Petitioner. 


9 Ryle to Shmv Cause. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58958. 

Edward T. Da\^son 
vs. 

William P. Richards, Assessor of the District of Columbia. 

Upon consideration of the petition for a writ of mandamus filed 
in the above entitled cause, it is, by the court, this 15th day of 
March, 1916, 

Ordered that the defendant, William P. Richards, Assessor, show 
cause upon the 24th day of March, 1916, at 10:00 o’clock fore- 
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noon, in this court, why the prayers of said petition should not be 
granted, and why he should not be required to issue the license 
prayed for by said petition; provided a copy of this order be served 
upon the said defendant on or before the I8th day of March, 1916. 

By the Court: 

ASHLEY M. GOULD, Justice, ■ 
Marshal's Return. 

Served a copy of the within rule on William P. Richards, person¬ 
ally March 16, 1916. 

‘ MAURICE SPLAIN, Marshal. 


10 Answer. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58958. 

Edward T. Davison 
vs. 

William P. Richards, Assessor of the District of Columbia. 

Filed Mch. 24, 1916. 

The answer of defendant William P. Richards to the petition for 
a writ of mandamus filed herein, respectfully shows to the Court 
as follows: 

1, 2, 3 & 4. The defendant admits the allegations of paragraphs 
one to four, inclusive, of said petition. 

5. Answering paragraph five defendant says that the matters and 
things therein set forth appear to be matters of law which require 
no answer. 

6. Defendant denies that petitioners complied with the require¬ 
ments of law imposed upon him. Defendant admits reports of the 
Inspector of Buildings, Chief Engineer of the Fire Department, and 
the Electrical Engineer, but says that these relate to matters con¬ 
nected only with the building and do not affect at all the manner 
of conduct of the said dancing school. 

7. Answering paragraph seven defendant admits the notice sent 
to the petitioner; that he was permitted to conduct his business until 
the time of the hearing as alleged; that said hearing was had at. 
which the petitioner was present with counsel and produced wit-^ 
nesses in his own behalf. Defendant denies that nothing of a preju¬ 
dicial character occurred affecting the conduct of the said dancing 
school. Defendant admits the rejection of the application for a 
license as alleged. 

8. The defendant is advised that the matters and things set forth 
in paragraph eight consist of matters of law that he is ad^ds^ 
require no answer. 
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9. Answering paragraph nine defendant says that he has no knowl¬ 

edge of the matters and things set forth, but admits the same 

11 if they are supposed to be material. Defendant denies, how¬ 
ever, that the plaintiff's business has been taken away from 

him, but says to the Court that the plaintiff filed a bill in equity to 
enjoin him and the Commissioners of the District of Columbia from 
interfering with his business, upon which a restraining order w^as 
issued which is now in full effect and operation. 

10. Defendant has no knowledge of the matters and things set 
forth in paragraph ten of the said petition, but asks for full proof if 
the same be considered material. 

11. Answering paragraph eleven defendant says that the testi¬ 
mony adduced at the hearing aforesaid of March 4th was carefully 
considered by him and transmitted to the Commissioners of the 
District of Columbia, and after full consideration by them, they 
and the defendant agreed that it w^as in the interest of the public 
morals of the young people of the city that the application for a 
license should be refused, and the same was accordingly denied. 

12. Further answering the said petition for the purposes of the 
rule, this defendant show’s to the Court that at the hearing held on 
the said 4th day of March, referred to above, many witnesses were 
produced for and against the granting of the application of the 
plaintiff to conduct a dancing school as set forth; that there was 
direct and positive evidence to disclose, and the defendant found as 
a matter of fact, that the drinking of w’hiskey was a common occur- 
ronce in the ladies^ dressing room in the said dance hall, and that 
vile and immoral language was frequently used therein, and that 
girls and young women sometimes became intoxicated in the said 
dressing room, and appeared in that condition upon the dance floor 
of the hall; that the said dance hall was frequented by women who 
w’ere known prostitutes to the poHce and detectives of the city, and 
that they resorted to the said hall for the purpose of plying 
their trade; that for some of the dances conducted in the said hall 
the lights were lowered and while so lowered there was considerable 
kissing among the couples on the floor; that there was loud talking 
and '^^e and immodest language upon the streets in front of and 
adjacent to the said hall by people coming therefrom at late hours 

of the night, to wit, about the hour of midnight, which dis- 

12 turbed the people of the neighborhood and that complaints 
had been received of said conduct; that the said dance hall 

was known as a meeting place w’here young men and girls and 
young women could meet to make engagements for immoral pur¬ 
poses; that couples of young men and young women coming from 
the said dance hall had been followed by detectives to houses of 
assignation, and had there been arrested and afterwards convicted 
of fornication; that the special officer formerly employed by the 
plaintiff to keep order in the said dance hall, and to exclude improper 
character- had himself been arrested and convicted of fornication; 
that there had been a number of arrests for intoxication of men com¬ 
ing out of the said dance hall; that it was the common practice of 
the men frequenting the said dance hall to go out between dances to 
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obtain and drink intoxicating liquor in the saloons in the neighbor¬ 
hood; that the place had a bad reputation and that it was commonly- 
known to young men in the neighborhood that it was a place where 
the young men could go and ^^pick up’^ a girl for immorm purposes; 
that the officers of St. Patrick’s Academy which adjoins the said 
dance hall on the west were obliged to forego meetings in their own 
hall on the nights when dances were held in the plaintiff’s place on 
account of the character of the people attending the latter, and that 
the Sisters, having sleeping quarters in the said Academy, were 
unable to sleep because of the noise occasioned by the bands playing 
in the said dance school, and of the noise and confusion on the 
streets immediately after the dances closed, and that on one occa¬ 
sion, at least, women visitors seated in the parlor of the rectory were 
disturbed and annoyed by vile language and cursing on the streets 
by women, and the soliciting by such women of men passing by; 
that on several occasions there had been fights between men and 
between women on the streets, who had come out of the said dance 
hall. In addition to direct and positive testimony of the facts above 
set forth, there was testimony also adduced, largely hearsay in char¬ 
acter but the truth of which could not be doubted, that several cases 
of illegitimate births in the city had been traced directly to the meet¬ 
ing of young men and g-irls in the said dancing school. 

13. Further answering the said petition defendant says 
13 that Article XVI, Section 25, of the Police Regulations of the 
District of Columbia, which was in force before this applicar 
tion was made, provides as follows: 

‘‘Sec. 25. Permits to conduct dances or entertainments of any kind 
in halls or other places may be refused by the Commissioners of the 
District of Columbia whenever such places, from the character of the 
applicant or the nature of the surroundings, is likely to become the 
scene of disorder or other violation of law, or may be revoked at any 
time whenever such place becomes the scene of disorder, or other 
violation of law. Any person protesting, or the applicant or per¬ 
mittee, shall be entitled to a public hearing before the Assessor who 
shall ascertain and report the facts together with his advice thereon 
to the Commissioners.” 

In view of the said regulation and of the various provisions of 
law, the defendant, after consultation with the Commissioners, 
thought that he and they were vested with ample power, under the 
circumstances, to decline to issue the said license. 

Having fully answered, the defendant prays that the said rule may 
be discharged with his costs in this behalf incurred. 

WILLIAM P. RICHARDS, 
Assessor of the DiMrict of Columbia. 

C. H. SYME, 

F. H. S., 

F. H. STEVENS, 

Attorneys for Defendant. 
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14 District of Columbia, ss: 

Personally appears William P. Richards, who, being first duly 
sworn, deposes and says that he is the Assessor of the District of 
Columbia; that he had read the foregoing answer by him sub¬ 
scribed, and knows the contents thereof; that the facts therein stated 
upon personal knowledge are true and those stated upon information 
and belief, he believes to be true. 

WILLIAM P. RICHARDS. 

Subscribed and sworn to before me this 23rd day of March, 
A. D., 1916. 

[seal.] WILLIAIVI TINDALL, 

Notary Public, D, C. 


15 Amendment to Answer, 

Piled Apr. 11, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58958. 

Edward T. Davison 
vs. 

William P. Richards, Assessor of the District of Columbia. 

Now comes the defendant and by leave of the Court amends his 
answer to the rule to show cause heretofore filed by adding thereto 
the following: 

14. Defendant further shows to the Court that pursuant to the 
general order of the Commissioners contained in said Section 25 
of the Police Regulations a public hearing was called as heretofore 
recited and that a stenographic record of the said proceedings was 
made and reduced to typewriting and with all of the other papers 
in the case forwarded to the Commissioners pursuant to the said 
regulation. That this defendant and the Commissioners carefully 
considered the testimony and other proceedings in the case and 
found the facts to be as set forth in Paragraph 12 of the original 
answer filed herein. That this defendant recommended to the Com¬ 
missioners that the plaintiff’s application to conduct a dancing school 
be denied and the Commissioners by their formal action approved 
such recommendation, as follows: 

‘^Recommendation of the Assessor, D. C. for refusal of license 
approved. 

March 10,1916. 

Approved by the Commissioners of the District of Columbia sit- 
tins: as a Board. 

D. J. DONAVAN, Secretary^ 
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That the report and recommendation of the defendant in the 
premises is filed herewith, marked Exhibit No. 1, Law 58958, and 
prayed to be read as a part hereof. 

WM. P. RICHARDS, 
Assessor of the District of Columbia. 

16 District of Columbia, ss: • 

William P. Richards, being first duly sworn, deposes and says that 
he is the Assessor of the District of Columbia and has read the afore¬ 
going amendment by him subscribed and knows the contents 
thereof; that the matters and facts therein stated as upon personal 
knowledge are true and those stated as upon information and belief 
he believes to be true. 

\VHLLIAM P. RICHARDS. 

Subscribed and Sworn to before me this 8th day of April, A. D., 
1916. 

[seal.] D. H. EDWARDS, 

Notary Public, D. C. 

17 Exhibit No. 1. 

Law, No. 58958. 

The Commissioners of the District of Columbia. 

Gentlemen : I have the honor to forward herewith all papers re¬ 
lating to the application of a license for a public hall at 916 G Street, 
N. W., and respectfully submit the following report and recommenda¬ 
tion concerning the advisability of any license at this place. 

The license of last- year expired on the last day of October and 
application was made October 16, 1915, for a renewal of the same. 
Before time for renewal, protests of a serious nature were made 
against the management of the dance hall and in accordance with the 
order of the Commissioners a hearing was conducted by the Assessor 
on February 4,1916, in the board room. Mr. F. H. Stevens, assistant 
corporation counsel, and Mr. W. H. Coombs, license clerk, were 
present with the Assessor throughout the hearings. A copy of the 
hearings herewith marked ^'Exhibit is referred to by page num¬ 
bers. 

In considering the application for, and protests against, this place, 
three main points were held in view. 

1. The conduct of those attending the dances. 

2. The reputation of those who frequented the place. 

3. The effect of the noise upon those entitled to a reasonable 
amount of peace and quiet in the neighborhood. 

1. Conduct of those attending the dances.—Direct testimony 
against the conduct of the dances is given mostly by Mrs. Farling, 
matron in the police department, who visited the place on Thanks¬ 
giving night 1914, and found conditions such that she refused to go 
to the hall any more. (See 9th line, page 5.) The conduct of some 
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of the girls, the language used, and the general character of the place 
at that time, as described by this witness on pages 5, 6, and 7, could 
hardly be more obnoxious. 

Mrs. Bushee gave her impressions of the conduct of the 6all from 
■what she had learned from girls who had frequented the place. Her 
testimony simply indicated a clue by which direct testimony might 
be gathered against the conduct of the hall (pages a and 3). The 
same may be said of the testimony of Mrs. Neill (pages 29-32). At¬ 
tention is invited to the report of Captain Peck, under date of May 
8, 1915, in which it is stated that he prevented three fights on a Sat¬ 
urday night, as the dancers left the hall. 

In rebuttal is given the testimony of the employees of the hall 
and of Prof. Davidson and Mrs. Davidson. The hall has been rented 
by Prof. Davidson since 1905 (page 11a), who states that he has 
never been arrested for, or charged with, any violation of the law 
(page 17a) but has always tried to exclude objectionable characters 
and has in late years employed a special officer to watch and keep 
out those not wanted. Mrs. Davidson testified (page 24a) that there 
has never been any disorder in the hall and no liquor sold or brought 
into the place. Mr. Downing, a former member of the police depart¬ 
ment, testified (pages 38a and 39a) that he made a special investi¬ 
gation and '‘could see there was nothing out of the way.^’ A number 
of letters are submitted by Prof. Davidson from friends and patrons 
who state that the place is well conducted and patronized by reputable 
people. 

18 2. The reputation of those who frequent the place.—^The 

character of certain persons who frequent the hall is testified 
to by several officers connected with the police department. Captain 
Peck testified (page 11) that during the last three days he had had 
several girls under arrest who frequented the hall and Lieut. Catts 
and Private Howes gave testimony (pages 11-16) as to the character 
of certain persons they found frequenting the hall. Private Howes 
stated that Mr. Davidson had a special officer at the place who was ar¬ 
rested on November 3, 1915, charged with a grave offense, and con¬ 
victed in Police Court. Private Elliott (page 18) affirmed that he 
saw certain disreputable characters at a dance. Private McDonald 
(page 11) states that he had seen street walkers go in and come out of 
the place. Private Clay (page 23) testified that he knew two prostitutes 
'who frequented the hall. Private Johnson (page 27) states that he 
is acquainted with a great many women whose character is not the 
best “who frequent the hall continually from time to time.’^ He 
states also that it is an understood fact with the younger men that it 
is a place where you can go and pick up a girl at any time. Mr. 
Schwartz, a resident of New York, gave some testimony (page 2a) 
showing the ease 'with which partners could be selected on the dance 
floor. 

In rebuttal. Prof. Davidson has submitted a number of letters show¬ 
ing the character of the people who frequented his place and he has 
indicated that out of several hundred people who dance at his 
academy during the week a few with immoral character, without his 
knowledge, may have entered the place, but he claims that the people. 
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as a rule, are well behaved and above reproach as to character. He 
states (page 22a) that the same class of persons have frequented the 
place in the last three years. Several of the employees testified as to 
the good character of the people in the hall and Mr. Downing, a 
former member of the police and fire departments, who claims to be 
well acquainted with disreputable characters in the District, states 
that he had never seen any in the hall although he had been there on 
several occasions. 

3. The effect of noises in the neighborhood.—The most strenuous 
complain-t against the noise of the place is Mgr. Russell, of St. Pat¬ 
rick’s Rectory, (see testimony on pages 36 to 40). Mgr. Russell 
states that he had been disturbed and unable to sleep, especially in the 
summer, by the band, and that for two years the noise has been un¬ 
bearable but that since the beginning of the new year the noise has 
diminished very considerably. Information along the same lines 
is given by Father McGuigan (page 41) and by Father Smith (pages 
44 and 45). A number of letters have been submitted as to the effect 
of the band on entertainments in Carroll Hall. Mr. Barr, the leader 
of the dance orchestra, and employed in the National Rifle^s hall 
about ten years, states that he had an engagement in Carroll Hall 
one night and when the band was playing it sounded pretty loud but 
when the orchestra was playing you could not hear it, (page 41a). 

It is explained by Prof. Davidson (page 18a) that the band has be^ 
moved from the balcony and the large horn has been done away with, 
which, he claims, makes the music unobjectionable. Some of the 
witnesses testified that the music could not be heard from the street. 

At certain times, before application for renewal, the lessee of the 
hall has shown some spirit of defiance against reform, as indicated in 
the report of Captain Peck, on May 8,1915, in which he states that a 
request of Prof. Davidson to modify the horns was met by a flat re¬ 
fusal. 

A rather interesting feature involved in the papers with this c^ 
is the two petitions, one against and the other favoring the granting ‘ 
of a license. The petition against a license contains seventeen names 
and about two-thirds of these same names have been signed to a peti¬ 
tion asking that a license be granted. Those who first signed may 
have become convinced that a change for the better had been inaugu¬ 
rated while the license was pending. Contained herewith are two 
briefs filed by Prof. Davidson’s attorney, one before and the other 
after the hearing. 

To snm up the situation, it appears certain, first, that disorder fol¬ 
lowed some of the dances, although nothing has taken place 
19 . in the hall that might constitute the place a nuisance. Sec¬ 
ondly, that disreputable characters have frequented the hall 
and that many young persons have been admitted to the place. And, 
thirdly, that noises have been objectionable to people residing in the 
same block., In addition there has been suggested a line of testi¬ 
mony which might lead to some distressing information concerning 
young girls who have frequented this hall. Attention is invited to the 
testimony of the owner of the hall (pages 52 and 7a) who states that 
he was surprised and shocked at some of the testimony given and 
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wliile he was not in favor of modern dances, he requested that his 
hall be not discriminated against by the refusal of a license. It can¬ 
not be maintained however, that the past conduct of the place has 
been altogether proper unless one should ignore the testimony given 
by the various officers and employees of the District Government. I 
think that the District authorities are justified in refusing a license 
for a dance hall at this place. The Captain of the First Precinct has 
recommended that the license be refused and in this I concur. 

Respectfully, . WM. P. RICHARDS, 

Assessor, D, C. 


W. P. R./J. 


Recommendation of the Assessor, D. C., for refusal of license ap¬ 
proved. 

M^ch 10, 1916. 

Approved by the Commissioners of the District of Columbia sit¬ 
ting as a Board. 

D. J. DONOVAN, Seeretcary, 


20 Supreme Court of the District of Columbia. 

Friday, April 14, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

At Law. No. 58958. 

Edward T. Da\uson, Petitioner, 

vs. 

William P. Richards, Assessor of the District of Columbia, 

Defendant. 

This cause comes on to be heard upon the petition, rule to show 
cause, answer and amendment to answer of the defendant, the de¬ 
fendant having in open court adopted the answer and amendment 
thereto as his answer to the petition herein; whereupon the same 
being argued by attorneys of record for the respective parties and 
submitted to the court, said answer and amendment are adjudged 
insufficient. 

Whereupon, it is, by the Court Ordered, that the writ of man¬ 
damus issue forthwith to defendant commanding him to issue the 
license as prayed in said petition and that petitioner recover against 
defendant the costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

The defendant by his attorney in open court in the presence of 
counsel for petitioner notes an appeal to the Court of Appeals of 
the District of Columbia, and the penalty of the bond for costs on 
said appeal is herebv fixed in the sum of one hundred dollars 
($ 100 . 00 ). 
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21 Memorcundurro. 

April 20, 1916.—^Appeal Bond approved and filed. 

Asdgnment of Errors. 

FHed April 20, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58958. 

Edw. T. Davison 
vs. 

Wm. P. Richards. 

Now comes the defendant, by his counsel, and assigns for error 
in the above entitled cause:— 

1st. The action of the court in ordering a mandamus to the 
Assessor. 

2nd. The action of the court in holding the answer of the defend¬ 
ant to be insufficient. 

3rd. In rendering judgment for the plaintiff. 

C. H. SYME, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Defendant. 

I 

Designaiion of Record. 

Filed April 20, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58958. 

Edw. T. Davison 
vs. 

Wm. P. Richards. 

?2 The Clerk of the Court will please prepare a transcript of 
record for the Court of Appeak in the above entitled cause 
consisting of:— 

1st The petition and the rule to show cause. 

2nd. The answer and the amendment thereto. 

3d. The jud^ent of the Court, and appeal in open court. 

4th. The assi^ment of errors. 

5th. This designation. 

C. H. SYME, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Defendant. 
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23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58958 at Law, wherein Edward 
T. Davison is Plaintiff and William P. Richards, Assessor of the 
District of Columbia, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Distnct, 
this 21st day of April, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

Endorsed on cover: District of Columbia Supreme Court. No. 
2958. William P. Richards, assessor, etc., vs. Edward T. Davison. 
Court of Appeals, District of Columbia. Filed Apr. 21,1916. Henry 
W. Hodges, clerk. 
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WM. P. RICHARDS, Assessor, District"op Columbia, 

Appellant, 


EDWARD T. DAVISONy Appellee^ 


BRIEF ON( BEHARF OF- THF AFPELLAKT. 


Statement of Facts. 

This is an appeal from a jn-dgment^ of the eourt below, 
directing the appellant, as Assessor of the-District of Colnm- 
bia, to issue a license^ to the appellee, Edward T. Davison, 
to conduct a dance hall on G street, between . 9th. and lOih 
streets,- northwest^ thie city. 

The appellee sets out in his^ petition that he has been en¬ 
gaged fcHP about twenty-one years in teaching.dasacing^m _the- 
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District of Columbia; that since 1906 he has occupied the 
National Rifles Armory, 916 G street northwest, in connec¬ 
tion with his business; that since 1908 he has had a lease 
of the said premises, which was last renewed in September, 
1914, for a period expiring in September, 1919, at an an¬ 
nual rental of $4,000, payable in monthly installments, 
varying with the season of the year from $400 to $450, and 
he has had a license each vear to conduct the business and 

V 

paid the fee therefor; that it having become necessary to 
have a renewal of his license on the 1st of November, 1915, 
for the ensuing license year ending on the last day of Octo¬ 
ber, 1916, he made application to the Assessor for renewal 
of the said license, and tendered the fee of $100 required by 
paragraph 20 of section 7 of the act of July 1, 1902 (Per¬ 
sonal Tax Law); that he was informed by the Assessor that 
protest had been lodged by citizens against a renewal of the 
license. On March 1 he was notified that there would be a 
public hearing on the question of renewing the said license, 
as follows: 

“Mr. Edward T. Davison, 

916 G Street Northwest, Washington, D. C. 

“Dear Sir: You are hereby informed that the 
application for a public hall license in the National 
Rifles Amory on G street northwest, betvreen 9th and 
10th streets, will be taken up for consideration at a 
public hearing to be held in room 103 District Build¬ 
ing, at 10 a. m., Friday, the 4th instant. 

“Very respectfully, 

“(Signed) WILLIAM P. RICHARDS, 

'^Assessor, D. C” 

That he appeared at the said hearing, and on the 10th day 
of March, 1916, w:as notified that his license had been re¬ 
fused. Appellee further alleges that the Assessor was not 
vested with any discretion in the matter of granting or re¬ 
fusing a license, and that his duty under the act was merely 
ministerial; that his business has been built up wdth long 
years of hard labor, and that a refusal of the license will 
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destroy his business at one blow, and that he would be 
financially ruined and unable to comply with his obliga¬ 
tions entered into with people who have rented the hall for 
future dates. 

Upon this petition a rule was laid upon the Assessor, direct¬ 
ing him to show cause why he should not be compelled to 
issue the license as prayed. 

The Assessor answered the rule, setting out that the peti¬ 
tioner was allowed to conduct his business until the time of 
the hearing; that the petitioner appeared at the hearing with 
counsel and witnesses; that a full investigation was made 
upon the complaints of citizens as to the character of the 
place and the manner of conducting the same; that the peti¬ 
tioner had filed a bill in equity to enjoin him and the Com¬ 
missioners from interfering with the petitioner's business, 
wherein a restraining order had been issued which was in 
full effect and operation. The answer, in paragraph 12 
thereof, sets forth an epitome of the evidence adduced at the 
hearing, which actuated the Commissioners in refusing the 
license, which is not necessary to repeat here. Paragraph 
13 sets forth the section of the building regulations on which 
the Assessor acted. In his amendment to the answer, the 
Assessor set forth that the hearing was had pursuant to the 
general order of the Commissioners contained in said sec¬ 
tion of the police regulations, and that a stenographic record 
of the said proceedings was made and reduced to typewrit¬ 
ing, and with all the other papers in the case forwarded to 
the Commissioners with the report of the Assessor thereon, 
and his recommendation that the license be refused; that 
the Commissioners by their formal action, sitting as a board, 
adopted the recommendation of the Assessor and refused to 
grant the license. The report of the Assessor and the action 
of the Commissioners is made an exhibit to the amendment. 

In this state of the pleadings the cause came on for argu¬ 
ment. The court adjudged the answer insufficient, and 

directed a mandamus to issue, whereupon an appeal was 
noted in open court. 
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: Assignment of. Errors. 

The defendant assigns for error 

1st. The action of the court in ordering a mandamus to 
the Assessor. 

2d. The action of the court in holding the answer of the 
defendant to be insufficient. 

3d. In rendering judgment for the plaintiff. 


AEGUMENT. 

It was conceded in the argument below and announced 
by the court that the Commissioners were vested with ample 
power to control the conduct of dance halls; but it was con¬ 
tended they had not proceeded in the.proper manner. 

L 

* 

Power of the Commissioners. 

In paragraph I of section 7, of the act of July 1,1902 (32 
Stat., 617, Personal Tax Law), it is provided: 

'That no person shall engage in or carry on any 
business, trade, profession, or calling in the District 
of Columbia for which a license tax is imposed by 
the terms of this section without having first obtained 
av license so to do. * * * All licenses and trans¬ 

fers issued or granted shall be signed by the Assessor 
of the District of Columbia and impressed with the 
seal of his office.’^ 

Licenses for dance halls are granted under the general 
provisions of paragraph 20: 
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^hat the proprietors of buildings, otiher than 
theaters, where exhibitions, lectures, or ^titeHairkr 
merits of any description are conducted' fior gain shall 
pay a license tax of one hundred dollars per annum.” 

The last paragraph of this section, paragraph 48, contains 
this proviso: 

^‘Provided, That nothing in this section shall be 
interpreted as repealing any of the police or building 
regulations of the District of Columbia regarding tlie 
establishment or conduct of the businesses, trades, 
professions, or callings herein named.” 

The act of March 1, 1901 (31 Stat., 1463), provides: 

^‘Authority to Make Regulations for the Public 
Decency in Places of AmusemerU, 

^‘Any license issued by the Assessor of the District 
of Columbia to the proprietor of a theater or other 
public place of amusement in the District of Colum¬ 
bia may be terminated by the Commissioners of the 
District of Columbia whenever it shall appear to them 
that, after due notice, the person holding such license 
shall have failed to comply with such regulations as 
may be prescribed by the said Commissioners for the 
public decency.” 

Pursuant to the authority contained in the above-quoted 
laws, the Commissioners have adopted a police regulation 
known as section 25 of article 16, as follows: 

^^Sec. 25. Permits to conduct dances or entertain¬ 
ments of any kind in halls, or other places may be re¬ 
fused by the Commissioners of the District of Colum¬ 
bia whenever such places, from the character of the 
applicant or the nature of the surroundings, is likely 
to become the scene of disorder or other violation of 
law, or may be revoked- at any time whenever such 
places become the scene of disorder, or other violation 
of law. Any person protesting, or the applicant or 
permittee, shall be entitled to a puWic heanng before 


the Assessor who shall ascertain and report the facts 
together with his advice thereon to the Commis¬ 
sioners.” 

In view of these various provisions at law there could not 
very well be any doubt that the Commissioners had ample 
authority to deal with the situation. 

See also Conley vs, Buffalo, 119 N. Y. S., 87, 88, 89; Peo¬ 
ple ex rel. SchwabGrant, 126 N. Y., 478, 475, 481, 482; 
People ex rel. Dorr. vs. Thacher, 42 Hun., 349, 351, 352; 
People ex rel. Cumiskey vs. Wurster, 14 N. Y. App., 558, 
559, 560, 561; People ex rel. Worth vs. Grant, 58 Hun., 
455, 456, 457, 460; St. Charles vs. Hackman, 133 Mo., 634, 
642; Pearson vs. Seattle, 14 AVash., 438, 441, 443; Siddons 
vs. Edmonston, 42 App., 459, 464; 31 L. P. A., N. S.., 548; 
Com. vs. Kinskey, 133 Mass., 578; Ex p. Smith, 38 Cal., 702; 
3 McQuillin Mun. Corp., §§ 894, 977, 1008; Tiedeman, 
§122; 2 Abbott Mun. Corp., §§ 127, 1322, 1325. 

II. 

Power of the Commissioners to Invest Subordinates with 
Duty of Investigation and Report. 

It was contended in the court below by the appellee that 
the Commissioners had not given him a hearing as required 
by the statute, and that his request to the Commissioners for 
a hearing had been denied and that this was a fatal defect 
in the proceedings. This view was the one apparently also 
taken by the court in disposing of the case. 

In discussing this question it will not be necessary to travel 
beyond the confines of this jurisdiction nor outside of the 
adjudications of this court, which has repeatedly decided 
that the Commissioners mav invest their subordinates as 
agents with the power of investigation, report and recom¬ 
mendation of matters, the final decision of which rests with 
the Commissioners. 


In the case of Kerr vs, Ross, 5 App., 241, the court quoted 
from Hitchcock vs. Galveston, 96 U. S., 341-348, as follows: 

^‘On this point Mr. Justice Strong, for the ma¬ 
jority of the court, said ‘It is true the council could 
not delegate all the power conferred upon it by the 
legislature, but, like every other corporation, it could 
do its ministerial work by agents. Nothing more was 
done in this case.’ ” 

The court further said: 

“It is not to be denied that in the execution of the 
powers conferred upon the Commissioners generally, 
they may appoint executive agents, charged with the 
performance of ministerial duties under their gen¬ 
eral supervision and control, where there has been 
no express authorization thereof” (p. 254). 

The court also said: 

“Without intending, therefore, to hold that mere 
ministerial duties may not be delegated to agents, or 
that inquiries may not be made into facts for the in¬ 
formation and instruction of the Commissioners, and 
for the purpose of aiding them in the exercise of their 
own judgment and discretion, without transferring 
the same to the agency selected, we are constrained to 
hold that the effect of the regulations for examina¬ 
tion, here complained of, is to delegate to the ex¬ 
aminers the discretionary power entrusted to the 
Commissioners alone, which is unwarranted” (p. 
254). 

In the case of McBride vs. Ross, 13 App., 576, which was 
an action by the Commissioners to remove a peanut stand 
from the limits of the highway, the court said, page 580: 

“Under their authority to make regulations for 
the control of stands and of private buildings, the 
Commissioners may act in all such matters through 
his agency, and licenses issued by him under their 
orders or with their approval become their official acts” 
(p. 580). 
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In the case of D. C. vs. Weston, 23 App. D. C., 363, which 
involved the construction of a police regulation in regard to 
the storage of inflammable oils, the court said, page 366: 

‘The contention urged in the support of the judg¬ 
ment is that this section is void because of its un¬ 
authorized delegation of a power conferred upon the 
Commissioners. 

“We are of opinion that it is not a delegation of 
their authority to commit to the expert agents named 
the duty of ascertaining and reporting information 
important to the exercise of their power to issue a 
lic-ense, the propriety of which issue must depend 
upon the character and other uses of the building 
occupied, and upon surrounding conditions also. The 
word ‘recommendation’ in the regulation is evidently 
used in the sense of report. Applicants for license 
have no cause to complain that another agent is di¬ 
rected to issue the license if the former agents, upon 
inquiry into and report upon the necessary conditions, 
so recommend, and the Commissioners do not order 
otherwise. The regulation is different from that 
passed upon in the case of United States ex rel. Kerr 
vs. Ross, 5 App. D. C., 241, upon which the defend¬ 
ant in error relies, in that there was a complete delega¬ 
tion to an examining board of discretionary powers 
that had been conferred upon the Commissioners. 
They accepted the judgment of the board as final 
and conclusive and refused to inquire into the facts 
upon 'which it had acted upon the demand of one 
whose application for a license had been denied. 
The court upheld his right to have his application 
considered by the Commissioners and awarded a 
writ of mandamus compelling them to entertain the 
same. In that case it was said: ‘It is not to be de¬ 
nied that in the execution of the powers conferred 
upon the Commissioners generally they may appoint 
executive agents, charged with the performance of 
ministerial duties under their general supervision 
and control, where there has been no express au¬ 
thorization ‘thereof.’ ” 


This last case is one similar to the case at bar, where the 
duty of investigation and report was entrusted to the In¬ 
spector of Buildings and the Chief Engineer of the Fire 
Department. 

In D. C. vs, Lee, 35 App., 341, which involves the ques¬ 
tion of the power of the Commissioners to impose upon 
laundries the duty of registering with the Health Officer, the 
court said, pages 343, 344: 

^‘Second. Is the regulation under consideration in 
conflict with said act of July 1st, 1902? The re¬ 
quirement in said act that the proprietor of a hand 
laundry shall pay an annual license tax is for the 
purposes of revenue. The object of the municipal 
regulation is the protection of the public health. 
There is no reason, therefore, why the regulation may 
not be sustained, unless it is so clearly unreasonable 
and oppressive as to be outside the police powers of 
the municipality. The license issued under said act 
does not authorize the holder to conduct a laundry, 
regardless of such reasonable police regulations as 
may be enacted for the protection of the people against 
the spread of contagious diseases, nor does it au¬ 
thorize the holder to maintain a nuisance. In other 
words, the right conferred by the license is a quali¬ 
fied, and not an absolute, right. This the Supreme 
Court of the United States has declared to be the 
law, in Barbier vs. Connolly, 113 U. S., 27: 28 L. Ed., 
823; 5 Sup. Ct. Rep., 357. The court there sustained 
a municij^ ordinance prohibiting washing and iron¬ 
ing in public laundries and washhouses within de¬ 
fined territorial limits, from 10 p. m. to 6 a. m., as a 
purely police regulation. The ordinance in that 
case also required any person within certain de¬ 
scribed limits to obtain a certificate signed by the 
health officer of the municipality, that the premises 
occupied by the applicant were properly, drained. In 
Soon Ring vs. Crowley, 113 U. S., 703; 28 L. Ed., 
1145; 5 Sup. Ct. Rep., 730, petitioner had paid a 
license tax,, and obtained a license to carry on the 
laundry business. He was nevertheless held to be 
subject to the ordinance mentioned in Barbier vs, 
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Connolly, supra. See also United States ex rel. Stras- 
burger vs. District of Columbia, 5 Mackey, 389. 

“Third. We see nothing unreasonable or oppres¬ 
sive in this regulation. The defendant in error is 
simply required to report to the health officer that 
he is conducting the kind of a laundry mentioned, 
in the regulation, give his name and the location of 
the premises. That he had given similar informa¬ 
tion to the assessor for a different purpose is of no 
consequence. We think the regulation both reason¬ 
able and conducive to the public health.’^ 

In the case of Early vs. Richards, 35 App. D. C., 540, 
the court said, at pages 543-544: 

“The contention of appellant as set forth in the 
tirst assignment of error cannot be sustained. The 
act of July 1, 1902, imposes an annual license tax, 
for the puipose of raising revenue, on the keepers of 
public garages. It does not impose upon the assessor 
the duty of issuing a license to any person who may 
apply in compliance with the terms of the act. Its 
enforcement is made by its terms subject to the build¬ 
ing or police regulations of the District of Columbia. 
Where its terms are in conflict with any reasonable 
and proper building or police regulation, the issuance 
of a license thereunder could not be enforced. We 
see nothing unreasonable nor oppressive in the police 
regulation here under, consideration. It provides for 
the protection of residential sections of the city from 
the nuisance of a public garage. Such a regulation 
is not in conflict with the act of Congress imposing 
licenses for the purposes of revenue. In District o/ 
Columbia vs. Lee, ante, 341, where the court was con¬ 
sidering a regulation passed by the commissioners re¬ 
quiring the proprietor of a hand laundry to make 
written reports to the health officer, and it was con¬ 
tended that such provision was in conflict with the 
act of Congress here under consideration, the court 
said: ‘The requirement in said act that the proprietor 
of a hand laundry shall pay an annual license tax 
is for the purposes of revenue. The object of the 
municipal regulation is the protection of the public 
health. .There is no reason, therefore, why the regu- 


lation may not be sustained, unless it is so clearly 
unreasonable and oppressive as to be outside the 
police powers of the municipality. The license issued 
under said act does not authorize the holder to con¬ 
duct a laundry, regardless of such reasonable police 
regulations as may be enacted for the protection of 
the people against the spread of contagious diseases, 
nor does it authorize the holder to maintain a 
nuisance. In other words, the right conferred by 
the license is a qualified, and not an absolute, right.^ 
So, in this case, the right conferred by the act of 
Congress upon an applicant to receive a license for 
the keeping of a public garage is not an absolute 
right. It may be withheld, subject to a reasonable 
and proper police regulation providing for the pro¬ 
tection of the people in the residential sections of the 
city against the maintenance of a nuisance. The 
police regulation in this instance is not an attempt 
on the part of the commissioners to amend the act 
of Congress, but is a regulation supplementary to, 
and in conformity with, its provisions.’^ 

It is very apparent that the discretion of the Commis¬ 
sioners in this case was not delegated to any subordinate 
officer, but was exercised bv them directlv, bv formal action, 
after a full and impartial hearing had before one of their 
agents entrusted with that duty. 


m. 

Power of Assessor. 

It was also insisted in the court below, and seems to have 
been somewhat relied upon by the court, that the power of 
the Assessor under this license law was purely ministerial 
and that he was not vested with any discretion whatsoever; 
but it was his duty to issue a license whenever an applica¬ 
tion was made therefor. The court referred to Bates vs. 
Drake (30 Appeals, 312) as controlling this case. This con¬ 
tention, however, was fully and clearly disposed of by this 
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court in D. C. V9. Lee and Early vs. Richards, dted above, 
this court pointing out in those cases that the statute was 
primarily a revenue statute and by its express terms saved 
whatever regulations the Commissioners might have made 
under their police power. 


IV. 

Should Resort Have Been Had to Other Proceedings? 

It was intimated in the argument below, though seem¬ 
ingly not relied upon by the court, that the Commissioners 
had ample remedy by a resort to criminal proceedings for 
the suppression of this dance hall, if it were conducted in 
a manner contrary to good morals. It would be a sad com¬ 
mentary upon our law, or rather the lack* of it, if it would 
be held, or could be held, that the Commissioners of the 
District of Columbia in their official capacity as public ad¬ 
ministrators, were compelled to apply to the criminal courts 
and await the delays therein, and submit to the uncertain 
arbitrament of the jury, for the control of a place so menac¬ 
ing to the morals of the young people of the community as 
this was shown to be, when they might have a certain, safe 
and speedy remedy within their own grasp by means of the 
action they took in this case, i. e., merely by refusing to 
license a place which, in their judgment, was conducted in 
a manner contrary to good morals. No authorities were 
cited by the appellee to sustain his position upon this point. 

■ V. 

The Nature of Mandamus. 

It is elementary, and we do not stop to cate anthorities, 
that mandamus will issue to a public officer only to perform 
some duty plainly imposed on him by law. It is conceded 
that mandamus will also lie to correct the actioias of a pub- 


lie officer where he has abused his powers and been guilty of 
gross injustice or oppression. But such is not this case. In 
the first place, there is no plain duty imposed upon the As¬ 
sessor or the Commissioners to issue a license to a place of 
this character; and, secondly, there has been shown neither 
an abuse of discretion on the part of the Commissioners, nor 
an abuse of any form of procedure. On the contrary it is 
very plain that the Commissioners of the District of Colum¬ 
bia would have been guilty of a grave dereliction of duty if 
they had continued to countenance the conduct of such an 
establishment as this in the manner disclosed by the evi¬ 
dence submitted to them. 

Further it is questionable if the petitioner has brought his 
suit in the proper manner. If the Commissioners be vested 
with full power to control this situation, as conceded by both 
the court below and counsel for the petitioner, it is not per¬ 
ceived how a writ of mandamus will lie against an officer, 
that is, the Assessor, who is not vested with any discretion 
as to the matter. 

It is submitted that a mandamus in this case, if it were 
proper to order one at all, should have issued against the 
Commissioners as the officers vested with power, and not 
the Assessor. 

Respectfully submitted, 

CONRAD H. SYME, 

FRANCIS H. STEPHENS, 

Attorneys for Appellant, 
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STATEMENT OF FACTS. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia wherein the appel-x 
lant, William P. Richards, as Assessor of the District 
of Columbia, was directed to issue a license to the 
appellee, Edward T. Davison, permitting the appellee 
to conduct a dance hall and to give and permit social 
entertainments to be given in what is known as the 
National Rifles^ Armory, at 916 G Street, Northwest, 
in the City of Washington. 

As shown by the record, the appellee has been and 
is a citizen of the United States and a resident of the 
District of Columbia; he has never been indicted nor 
convicted upon any charge, and has had no complaint 
filed against him as to the manner in which he has con¬ 
ducted his business until the filing of the alleged com¬ 
plaint in this case; that he has for the past twenty-one 
years been engaged in the profession of teaching high- 
class dances and modem dancing in the District of 
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Columbia; that at present, and for many years past, 
he has been engaged in making his livelihood among 
people of culture and refinement by giving instructions 
in dancing. Since 1906 he has occupied under lease 
and used for his business the National Rifles’ Armory. 
In September, 1914, he renewed his lease upon the 
armory for a period of five years, at an annual rental 
of four thousand dollars, which sum under the terms 
of his lease must be paid in monthly instalments up to 
and until September, 1919. Ever since he has oc¬ 
cupied the armory under lease and conducted his busi¬ 
ness therein he has each year applied for a license 
and it has been issued to him for the conduct of his 
business at that location. It was necessary for him 
to obtain this license before he could conduct and carry 
on his business and before he could give or allow enter¬ 
tainments to be given on the premises so leased by him. 
During all of the years he has made application for 
license upon the forms prescribed for such licenses, 
and in regular course a license has been issued to him 
by the appellant upon payment of the fee required by 
law until October 31, 1915, when his license for the 
year 1914-1915 expired. The license for each year 
ran from November first of the one year to October 
thirty-first of the succeeding year. On October 31, 
1915, the license issued to him for the license year 
ending on that date expired, and it became necessary 
under the law for him to have his license renewed as 
had been done for each preceding year since 1906 so 
that he could continue to conduct his business for and 
during the year ending October 31,1916. Acting under 
the law then and now in force governing the issuance 
of licenses for the purposes and business of appellee, 
he in the usual form and within the required time, 
made and filed his application with the appellant for 
the renewal of his said license for the year beginning 


November 1, 1915, and ending October 31, 1916 and at 
the same time he tendered the fee, to wit, one hundred 
dollars, as required by law (R., pp. 1, 2, 3). In making 
and filing his application for renewal of his license he 
complied with all the requirements of the laws and 
regulations relative thereto, the Inspector of Buildings, 
Chief Officer of the Fire Department, and the Electrical 
Engineer of the District of Columbia certifying to the 
appellant that appellee had complied with the laws and 
regulations made and provided in such cases. (R., 
p. 4.) 

Notwithstanding appellee had complied with all the 
requirements of the laws and regulations as aforesaid 
in the making and filing of his application for a re¬ 
newal of his license, appellee was, on November 1st, 
1915, informed that a license for the year ending 
October 31st, 1916, would not be issued at that time 
because a protest had been made by some citizens of 
the District of Columbia against the issuance or re¬ 
newal of his license. No copy of the protest or charges 
however was furnished appellee, nor was he advised of 
the names and addresses of the person or persons 
making protest against the issuance of the license. 
Appellee was further informed at that time that pend¬ 
ing the disposition of the protest he could conduct his 
business as he had theretofore conducted the same and 
until notified of any change to the contrary. There¬ 
after, to wit, on March 2, 1916, appellee received the 
following notice, dated March 1,1916: 

^‘Mr. Edward T. Davison, 

‘^916 G street, northwest, 

“Washington, D. C. 

‘ ‘ Dear Sir: 

“You are hereby informed that the application 
for a public hall license in the National Rifles^ 
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Armory on G- street, northwest, between Ninth 
and Tenth streets, will be taken up for considera¬ 
tion at a public hearing, to be held in Room 103, 
District Building, at 10 a. m., Friday, the 4th 
instant. 

‘‘Very respectfully, 

(Signed) “William P. Richabds, 

^‘Assessor, D. 

Although appellant had taken from October 31,1915, 
to March 1, 1916, to consider such protest and to look 
up and confer with the witnesses who might be called 
to support the complaints made in said protest, ap¬ 
pellee was given only two days in which to prepare 
for a hearing and to obtain witnesses material in de¬ 
fending against the complaints made by the protest. 
Appellee contended that the notice given as aforesaid 
was insufficient and did not afford him reasonable op¬ 
portunity in which to prepare and present his defense 
at a public hearing, if it was such notice as the law 
contemplates, and for such reason among others, pro¬ 
tested against a hearing being held at the time desig¬ 
nated in the notice. Notwithstanding this protest ap¬ 
pellant on March 4, 1916, proceeded to and did hold 
what he termed a public hearing on the case, and 
thereafter reported to the Commissioners of the Dis¬ 
trict of Columbia, in substance, evidence given pro and 
con, upon the matter of appellee ^s application for a 
license taken at the hearing, a copy of which report 
is attached to the answer of the appellant, marked 
“Appellant’s Exhibit No. 1,” and made a part there¬ 
of. (R., p. 11,12,13,14.) 

The return to the petition attempts to justify the 
refusal of a license to appellee upon the supposed 
authority in the Commissioners to grant or reject 
applications in the exercise of their discretion. 


ARGUMENT. 


L 

Is the Issuance of the License Sought by Appellee De¬ 
pendent upon the Exercise of Discretionary Powers by 
the Commissioners? 

It is the contention of the appellee, first, that the 
Commissioners of the District of Columbia have no 
authority to exercise as to the issuance of the license 
desired by appellee; that such license, under the law, 
should be issued as a matter of course by the Assessor 
upon compliance by appellee with such conditions 
precedent as the Act requiring the license prescribes, 
and, therefore, the Assessor’s duty is merely minis¬ 
terial and can be enforced by mandamus. 

A careful examination of the purpose of the whole 
law, its language, and its subject-matter, indicates that 
it was enacted for revenue purposes only. Indeed the 
Act of March 1, 1901, and the regulation of the Com¬ 
missioners (Appellant’s Br., p. 5) relied upon herein, 
bear out this contention and confirm this understanding 
of the mission of the law under which the right to a 
license is claimed by appellee. 

The law as stated by the appellant (Br., p. 4) is 
known as the ‘^Personal Tax Law”, and embodies 
numerous appropriations for various municipal pur¬ 
poses. Section 6 provides for a tax on personal 
property. Section 7 provides for taxes by way of 
licenses on occupations. Aside from the raising of 
money and the expenditure of same, the Act approved 
July 1,1902, has no other object. 

Section 7 (first paragraph) provides: 
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‘‘That no person shall engage in or carry on 
any business, trade, profession, or calling in the 
District of Columbia for which a license tax is 
imposed by the terms of this section without hav¬ 
ing first obtained a license so to do. Applications 
for licenses shall be made to the Assessor of the 
District of Columbia, and no license shall be 
granted until payment for the same shall have 
been made. . . . All licenses and transfers 

issued or granted shall be signed by the Assessor 
of the District of Columbia and impressed with 
the seal of his office.’’ 

Section 7, paragraph 20, provides, inter alia: 

“That the proprietors of buildings, other than 
theaters, where exhibitions, lectures, or entertain¬ 
ments of any description are conducted for gain 
shall pay a license tax of one hundred dollars per 
annum; or for lesser periods as follows: Three 
dollars per day, or ten dollars for the first week, 
and five dollars for each subsequent consecutive 
week: . . ” 

Three things stand out upon a reading of the fore¬ 
going provisions: (1) business shall not be conducted 
for which a license tax is imposed, without having first 
obtained a license so to do; (2) all licenses are to be 
signed by the Assessor^ and impressed with the seal of 
his office, no action whatever on the part of the Com¬ 
missioners being intended, required, or provided J'or; 
and (3) the license and transfer shall be signed by the 
Assessor, and so forth. 

It is to be observed in connection with the last point 
that the mandatory word ^*shalV^ is used, and not the 
permissive word ''may'\ While in certain cases the 
courts may or may not construe the permissive word 
“may” as being mandatory, according to the circum- 


stances of the particular case, yet no cases are cited 
by appellant holding that the courts may construe 
mandatory words as being permissive only in the ab¬ 
sence of anything in the context of the law so requiring. 

Were the sections of the law under which appellee 
had been taxed, standing alone, ambiguous in this re¬ 
spect, that cloud was removed by Congress itself when 
it, in subsequent sections of the same Act, expressly 
conferred upon the Commissioners discretionary 
powers in the issuance of other classes of licenses. 

We note the following provisions of section 7 of the 
same law: 

Paragraph 14, which provides for the licensing of 
vehicles for hire or transportation of passengers in 
the District of Columbia, concludes: ‘‘No license shall 
be issued under the terms of this paragraph without 
the approval of the Commissioners of the District of 
Columbia.’’ 

Paragraph 27, providing for the licensing of shoot¬ 
ing galleries and other places, requires inspection by 
the Inspector of Buildings and a certificate that suit¬ 
able precautions have been taken for the public safety, 
etc., and that the proprietor furnish to the Assessor 
the written consent of a majority of occupants and 
residents on the same side of the square on which the 
proposed gallery is to be located, etc. 

Paragraph 28, which provides for the licensing of 
merry-go-rounds, etc., concludes: “Provided, that 
license therefor may be refused in the discretion of the 
Commissioners of the District of Columbia^\ (Our 
italics.) 

That Congress intended to fully legislate upon this 
subject and provide for all conditions and contingencies 
further appears from the following excerpts from sec¬ 
tion 7, showing conditions imposed upon the issuance 
and receipt of licenses. 
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Paragraph 2 provides that no license shall be granted 
under the provisions of this section relating to hotels 
and theatres, until the Inspector of Buildings and the 
chief officer of the Fire Department have certified in 
writing to the Assessor that the applicant for the 
license has complied with the laws enacted and regu¬ 
lations made and promulgated for the protection of 
life and property. 

The petition and return in this case show that the 
appellee has complied with this requirement. 

Paragraph 31 provides that no license shall be issued 
to owners or managers of massage establishments 
‘‘without the approval of the Major and Superinten¬ 
dent of Police 

Paragraph 32 provides that no license shall be issued 
to mediums, clairvoyants, and others “without the ap¬ 
proval of the Major and Superintendent of Police’’. 

Paragraph 40 provides that licenses to owners or 
lessees of buildings and other structures used for the 
storing of inflammable oils, exceeding certain quanti¬ 
ties, “shall have the approval of the Fire Marshal”. 

No more striking illustration of the lack of right of 
the Commissioners to incorporate into the law a dis¬ 
cretionary power to grant or reject a license to the 
appellee, can be found than in the laws relative to the 
keeping of billiard tables, pool tables, etc. 

Paragraph 45 of section 7 of the Act of 1902 pro¬ 
vides for the payment of a license tax of $12 per 
annum for each billiard or pool table, and expressly 
provides that it shall be subject to the provisions of 
the Act of Congress approved February 25,1897. The 
Act of 1897, specifically confers upon the Assessor a 
discretion in the issuance of the license, in the follow¬ 
ing language: ‘ ‘ Section 2. . . . Said license may 
be granted or refused, in the discretion of Assessor of 
said District. . . . ” 
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The case of United States ex rel, Daly vs. MacFar- 
land, 28 App. D. C., 552, to our minds settles the present 
appeal. In that case the lower court denied Daly a writ 
of mandamus against the Commissioners on a petition 
seeking to cancel an order of the Commissioners at¬ 
tempting to revoke his license as a plumber. It ap¬ 
peared that he had received his license and thereafter 
the Commissioners attempted to pass regulations con¬ 
ferring upon themselves authority to revoke licenses 
upon certain conditions. No such authority appeared 
in the law under which he received his license. This 
court in reversing the holding of the lower court says: 

‘‘It is well settled that the District of Columbia 
has no legislative power, it being merely a muni¬ 
cipal corporation bearing the same relation to 
Congress that a city does to the legislature of the 
State in which it is incorporated. United States 
ex rel. Kerr v. Ross, 5 App. D. C. 241, 253; Barnes 
vs. District of Columbia, 91 U. S. 540, 23 L. ed. 440; 
Metropolitan R. Co. vs. District of Columbia, 132 
U. S. 1, 33 L. ed. 231,10 Sup. Ct. Rep. 19; District 
of Columbia vs. Woodbury, 136 U. S. 450, 34 L. ed. 
472,10 Sup. Ct. Rep. 990; 22 Ops. Atty. Gen. 59. 

The next proposition is equally well established, 
namely, that a municipal corporation possesses and 
can exercise the following powers, and no others: 
First, those granted in express words; second, 
those necessarily or fairly implied in or incident to 
the powers expressly granted; third, those essen¬ 
tial to the declared objects and purposes of the 
corporation,—not simply convenient, but indispen¬ 
sable. Any fair, reasonable doubt concerning the 
existence of power is resolved by the courts against 
the corporation, and the power is denied. DiU. 
Mun. Corp. 4th ed. Sec. 89. Judge Dillon in sup¬ 
port of the text cites numerous cases. To these 
may be added: Greater New York Athletic Club 
vs. Wurster, 19 Misc. 443, 43 N. Y. Supp. 705; Los 
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Angeles City Water Co. vs. Los Angeles, 88 Fed. 
720; Coughlin vs. District of Columbia, 25 App. 
D. C. 251. See also 21 Am. & Eng. Enc. Law, 
2d ed. p. 948.’’ (pp. 558-9.) 

In substantiating its finding, this court reviews cer¬ 
tain provisions of Section 7 of the Act of July 1, 1902, 
to illustrate the want of power of the Commissioners 
to do what they attempted to do in that case and are 
attempting to do in the present case. 

» 

“That the Commissioners have no authority, and 
that Congress deems them without authority, to 
promulgate and enforce a regulation providing for 
the revocation of a license where the statute con¬ 
tains no express provision for such revocation, is 
clearly shown by a short analysis of some of the 
licensing Acts of Congress in force in the Dis¬ 
trict.” (p. 565.) 

The court then takes up paragraph 47 relating to 
the licensing of Turkish, Eussian and medicated baths 
and notes the action of Congress in subsequently 
amending that paragraph by providing what had there¬ 
tofore been wanting, namely, authority in the Assessor 
to revoke the license upon violation of the provisions 
of that paragraph. 

Similar treatment is given of the Act of March 3, 
1893, creating an Excise Board, although in that case, 
the original Act which was subsequently amended so 
as to grant authority to revoke a license, conferred 
upon the Board authority “to make such rules and 
regulations to carry into effect this Act as they may 
deem requisite and proper”. 

Referring to the action of Congress in amending the 
Act of January 26,1887, by terminating licenses issued 
by the Commissioners to proprietors of theatres or 
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other public places of amusement unless the licensee 
shall within ten days after due notice comply with 
such regulations as may be prescribed by the Com¬ 
missioners, the court says: 

‘‘It is apparent that, if the Commissioners had 
the power under the second section of this Act, 
which is very broad in its terms, to make a regula¬ 
tion providing for the revocation of a license al¬ 
ready issued, the first section is idle and unneces¬ 
sary.’’ (p. 567.) 

The court similarly treats the legislation of Congress 
in amending the Act of March 2, 1895, regulating the 
sale of milk in the District of Columbia, the Act of 
February 25, 1897, licensing billiard and pool tables, 
as hereinbefore shown, the Act of June 3, 1896, regu¬ 
lating the practice of medicine and surgery, and the 
Act of July 1,1902, regulating the sale of serums, etc. 

Again this court says: 

“. . . Of course, we do not wish to be under¬ 
stood as intimating that it is beyond the power of 
Congress to authorize the Commissioners to re¬ 
voke a license for a breach of its condition, for in 
United States ex rel. Kerr vs. Ross, 5 App. D. C. 
241, 253, we held that a licensee has no vested right 
to pursue his calling under a license authorized 
by legislation that has been superseded. The very 
theory upon which such legislation rests is incon¬ 
sistent with any other conclusion. The licensee 
takes his license subject to the continuing power 
of control by Congress. As time changes, stand¬ 
ards change, and what would be sufficient regula¬ 
tion today would perhaps be insufficient tomorrow. 
We do hold, however, that under existing legisla¬ 
tion the Commissioners of the District have no 
authority to impose an additional penalty for a 
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violation of the plumbing regulations by revoking 
a license regularly issued/^ (p. 568.) 

s 

It has been settled beyond doubt that the Act of 
July 1st, 1902, is a revenue act merely and it would 
follow, therefore, that no discretion in the issuance of 
licenses is vested unless specifically provided for by 
the power imposing the tax. 

In Wilson vs. District of Columbia^ 26 App. D. C. 
110, this court, passing judgment upon the propriety 
of paragraph 46 of the act herein mentioned, says: 

“It is a well-established principle that statutes 
imposing restrictions or burdens upon the ordinary 
business or common occupations of the people are 
to be strictly construed. Washington Electric 
Vehicle Transp. Co, vs. District of Columbia, 19 
App. D. C. 462, 470. Taxes, by way of license for 
the pursuit of such occupations, must be imposed 
by clear and unambiguous language.^’ (Our 
italics.) (p. 112.) 

In the last-named case it was contended that the 
paragraph imposing the tax was not sufficiently definite 
to apply to the defendant, appellant. 

In the following cases this court treats of other pro¬ 
visions of the same act as imposing “ taxes upon 
occupations: Lappin vs. District of Columbia, 22 App. 
D. C. 68; Lockwood vs. District of Columbia, 24 App. 
D. C. 569; District of Columbia vs. Chapman, 25 App. 
D. C. 95. 

In the case of Drake vs. United States ex rel. Bates, 
30 App. D. C. 312, it appears that the Superintendent 
of Insurance desired to enforce certain regulations 
made by him in reference to the granting of licenses 
to carry on the business of insurance agents. There 
vras nothing in the law relating to insurance agents, 
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which law required the payment of a fee and the issu¬ 
ance of a license, conferring upon the superintendent 
any regulatory power but he claimed the right under 
provisions of the act relating to insurance companies, 
etc. This court held that the superintendent, in this 
connection, was a ministerial officer, vested with no 
discriminatory power to refuse such a license when the 
statutory fee is paid or tendered, and he may be com¬ 
pelled by mandamus to issue such a license upon com¬ 
pliance by the applicant with such condition. In the 

concluding paragraph of the opinion it is said: 

* 

< 

‘^No power is given the superintendent to im¬ 
pose any conditions upon them such as were im¬ 
posed upon the petitioners in this case, as condi¬ 
tions precedent to the issue of the license. The 
regulatory powers of the superintendent are 
limited by law to the companies, and do not extend 
to persons seeking to engage in business as agents 
and brokers under a ^general insurance license.^ 
His charge to see that the laws are executed au¬ 
thorizes him, upon information received of viola¬ 
tions of the law by such licensed agents and 
brokers, to cause them to be prosecuted therefor. 
In respect of issuing the license to such applicants, 
the superintendent is a ministerial officer vested 
with no discretionary power in the premises. The 
calling of agents and brokers is a legitimate and 
lawful one, though subject to the power of the 
government to compel them to pay a license there¬ 
for. As to them, the imposition of the fee is ap¬ 
parently for the purpose of raising revenue. It 
is the right, therefore, of any citizen to engage in 
the calling at will, upon tendering the fee required 
by law to the officer charged with the duty of re¬ 
ceiving it and issuing the license. With no power 
to add to the requirements of the law, it is his 
plain duty to receive the fee when tendered and 
issue the formal license required by the law. 
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MacFarland vs. United States, 18 App. D. C. 554, 
564.’^ (p. 320.) 

See also— 

Griffin vs. United States, 30 App. D. C. 291. 
MacFarland vs. United States, 18 App. D. C. 554. 
Roberts vs. Valentine, 13 App. D. C. 38. 

An executive officer cannot, by his regulations, alter 
or amend a revenue law. Morrill vs. Jones, 106 U. S. 
466. 

See generally— 


St. Louis vs. Weitzel, 130 Mo. 600. 

People vs. Perry, 13 Barb. (N. Y.) 206. 

Appellant quotes the last paragraph of section 7 
providing, 

“That nothing in this section shall be inter¬ 
preted as repealing any of the police or building 
regulations of the District of Columbia regarding 
the establishment or conduct of the business, 
trades, professions, or callings herein named’’, 

and then the Act of March 1, 1901 giving the Com¬ 
missioners authority to terminate a license whenever 
it shall appear to them that, after due notice, “the per¬ 
son holding such license shall have failed to comply 
with such regulations as may he prescribed by the said 
Commissioners for the public decency,*^ (Our italics.) 
He then states as the authority for the passage by the 
Conunissioners on March 16, 1910, long after the pro¬ 
viso in the last paragraph of section 7 was enacted, 
of the ordinance designated as section 25 of article 16 
of the police regulations, the Act of March 1,1901. 
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In passing we observe that the proviso in the last 
paragraph of section 7 could not save section 25 of 
article 16 of the police regulations, because the same 
was not then in existence. But it is drawing upon the 
imagination unlimitedly to say that the Act of March 
1, 1901, authorizing the Commissioners to prescribe 
regulations for the public decency to be complied with 
by persons holding a license, upon penalty of having 
the Commissioners terminate such license, justifies a 
regulation permitting the Commissioners to refuse a 
permit upon their judgment that a hall or other place 
^‘is likely to become the scene of disorder or other 
violation of law . . . ’ ’ 

Furthermore, it is dilBficult to reconcile the conten¬ 
tion of the appellant on the one hand that the Com¬ 
missioners have the right under the act of 1902 to 
grant or refuse a license at discretion, and on the 
other, that they have a right to do so by virtue of a 
regulation subsequently promulgated under the sup¬ 
posed authority of the act of 1901. 

It is claimed by the appellant ‘‘that the Commis¬ 
sioners had ample authority to deal with the situa¬ 
tion.^’ (Br., p. 6.) A large array of cases are given. 
An examination of those cases discloses (1) that the 
executive ofl&cer asserting such power was the officer 
invested with authority to issue the license; or (2) that 
he was in some way connected up under the law with 
the issuance of the license; and (3) that the power was 
asserted under laws, not self-made regulations, pro¬ 
viding for the issuance of licenses in permissive words, 
such as “may”, which, under given circumstances, the 
court refused to construe as mandatory; and (4) in 
some of the cases cited the law specifically conferred 
upon the executive officer or board authority to “pro¬ 
hibit or regulate a license of places or public amuse- 
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ment’^; and (5) in some cases, the point is not con¬ 
sidered. Indeed, in the case of People ex rel. Worth 
V. Grant, 58 Hun. 455, cited by appellant, in differen¬ 
tiating the case of Com. ex rel. Miller v. Stokley, the 
court says: 

“An examination of the case, however, will show 
that the language of the act was mandatory, ‘which 
license shall be granted upon the payment . . 

(p. 459.) 

In the act under consideration the Assessor issues 
the license, no administrative act of any nature or 
kind being required of the Commissioners, as it is pro¬ 
vided that all licenses and transfers issued or granted 
“shall be signed by the Assessor ... ” (par. 1) 

and proprietors of buddings where entertainments of 
any description are conducted for gain shall pay a 
license tax of one hundred dollars per annum.” 
(Par. 20.) 

It cannot be gainsaid that the conduct of a dancing 
establishment is a legitimate occupation which the ap¬ 
pellee is entitled to follow as long as he shall comply 
with reasonable regulations prescribed by the Com¬ 
missioners and not violate the law. This the appellee 
has not been given the opportunity to do. We are not 
referred to any regulations prescribed by the Com¬ 
missioners nor are any violations of law cited. It is 
too plain for argument that it was the intention of 
Congress by the act of 1901, to permit the Commis¬ 
sioners to promulgate reasonable regulations for the 
conduct of places of amusement, and to terminate a 
license upon a breach of such regulations, or upon a 
conviction of the holder of a license resulting from any 
infraction of the law. Beyond that would bring into 
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existence without any foundation in law, a power in 
the Commissioners to prejudge the future conduct of 
a proposed establishment and cut short the business 
life of a man who had theretofore never been hailed 
into the police court, or charged with any violation of 
law, thereby to destroy his investment and his busi¬ 
ness and cause him irreparable loss. 

Realizing that a valid exercise of their police power 
lay in the promulgation of reasonable regulations of 
a business, the Commissioners passed certain or¬ 
dinances requiring persons licensed to carry on the 
laundry business to do certain things. These or¬ 
dinances, having been found to be reasonable, applied 
to laundrymen after they had been licensed and were 
held to be a valid exercise of the police power residing 
in the Commissioners. {District of Columbia v. Lee, 35 
App. D. C., 341.) And in this last case the act of 1902 
is considered as a revenue law only (p. 343). 

II. 

Have the Commissioners shown any Formal Action Deny¬ 
ing the License asked for? 

The appellant misconceives the point raised by the 
trial justice when he takes up and considers the second 
head of his brief. What really occurred was, that Mr. 
Justice Gould, upon a coming in of the answer to the 
petition could not find in that answer anything which 
indicated with reasonable certainty that the Commis¬ 
sioners had as a matter of record, formally rejected 
the application of the appellee under the authority 
which, they claimed, gave them a right so to do. After 
narrating the results of the hearing before the As- 
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sessor and quoting Article 16, Sec. 25, of the Police 
Eegulations, the answer concludes: 

‘‘In view of the said regulation and of the vari¬ 
ous provisions of law, the defendant, after con¬ 
sultation with the Commissioners, thought that he 
and they were vested with ample power, under the 
circumstances, to decline to issue the said license.’^ 
(R., p. 9.) 

It is evident that with only this allegation before it, 
the court had no order of the Commissioners to pass 
upon. 

After leave obtained, appellant filed an amendment 
to the answer in which he merely quotes an order of 
the Commissioners approving the recommendation of 
the Assessor that the license be refused. (R., p. 10.) 

Even were Sec. 25, Article 16, of the Police Regula¬ 
tions a warranted exercise of the power of the Com¬ 
missioners, they make no showing of any ofi&cial action 
or order refusing the license. 

III. 

Does the Act of March 1, 1901, Warrant the Action of the 

Appellant in this Case? 

Under that Act, assuming that it authorizes the Com¬ 
missioners to refuse licenses rather than terminate 
those already issued, the right so to do must be re¬ 
stricted to cases where the applicant has “failed to 
comply with such regulations as may be prescribed by 
the said Commissioners for the public decency’^ and 
only then “after due notice.’’ (Appellant’s br., p. 5.) 

We read this Act to mean that only after the Com¬ 
missioners have given the holder of a license “due 
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notice^’ of such ‘‘regulations as’’ they may prescribe 
for the public decency, and he has failed to comply with 
those regulations, that they may then terminate his 
permit. This construction appeals to us as being 
founded upon justice and fair play. Assume that an 
applicant has in the past conducted an establishment 
which, under the law, the Commissioners could find un¬ 
desirable, it does not follow that upon a renewal of his 
license he will necessarily continue to carry on his 
vocation in an objectionable manner. When the license 
is granted he is given a chance to so conduct himself 
as to make an honest living. If he does not, and offends 
reasonable regulations made by the municipal authori¬ 
ties, then his license may be promptly revoked and the 
evil abated. We do not think that a forced construc¬ 
tion of a law permitting an administrative body to 
punish and then judge appeals to this or any other 
court. It smacks too much of the times of the Egyptian 
Radamanthus who had developed that singular pro¬ 
pensity. For the reasons here given it is apparent 
that section 25 of article 16 of the police regulations is 
unwarranted. 

It is undoubtedly the law that, within consJ:itutional 
limitations, the legislature has the power to declare 
what shall constitute a nuisance, and in doing so is not 
restricted to declaring only such things a nuisance as 
were so at common law or are so per se. And again the 
legislature may lawfully delegate to municipal cor¬ 
porations to be exercised within their corporate boun¬ 
daries, the power to declare what shall constitute a 
nuisance and prevent the same. It was so held in the 
case of Be W. C. Jones (Okl., 31 L. R. A. K S., 548). 
But in this District not only has Congress failed to 
declare the business engaged in by appellee a nuisance, 
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but as has been seen, has not delegated to the Com¬ 
missioners the right to do so. Even if the laws re¬ 
lating to this subject could be so construed, we find 
that the Assessor, whose recommendation was ap¬ 
proved by the Commissioners, upon which approval he 
has assumed to act, has expressly found that “Nothing 
has taken place in the hall that might constitute the 
place a nuisance.’’ 

Under the law and the facts as disclosed by the 
answer, therefore, we respectfully submit that to per¬ 
mit the Commissioners to direct the withholding of the 
license asked for by the appellee, and the appellant to 
act upon that direction, would be to place the stamp of 
judicial approval upon the exercise by them of an 
arbitrary whim, unfounded in law or fact; and it 
would thereby permit the municipal authorities to in¬ 
directly deprive a citizen of his right to a license for 
the conduct of a lawful business—^when in fairness and 
in right he should only be denied this right directly 
after having his day in a court of competent juris¬ 
diction and presenting therein his defense to specifica¬ 
tions against him. 


Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Ye atm an, 
Attorneys for Appellee. 










